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Mr Peter:Cowhey
Chief, In,temational Bureau
Federal Communications Commission
Fax: +1 2()2 41828 24

Dear Mr: Cowhey.

Brussels, 11 AUgwlt 1997'

I

P:INO M.PlY commenta to tJae FCC'. Nntloe t6P1'o»1*" Rp1'"DA Wn,. "In
the MeUjr c# Rules em' Poliajes on fqmip ......",.. in fttA US
J.:d..~miOOtioD. marlmbr • JB DockI!tNo. 97·141'

I have p~easure in enclosing, for your consideration, an ETNO Reflection
Docume1t setting out our· Members' views on the above-men.tioned
NPRM. :

As you ~ay know, HTNO is the principal trade association for EUJ~opean
telecom operators representing 37 companies from 32 countries (including
a.ll EU ~mber States). The enclosed position paper has been unanimously
approveq. by the Association's Members.

Yours si!i.cerely,

I

A1JJ Jerker T~mgren
VI ETNO D~rector

I
------ ~.'. ~ouleyllrUB;s(;horr~nl:imI 8-1000 Bru~1'Cl~ lTd. ' ~32 2 219~2 421 Fax: ·t-n 221964 1.2
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AUG 14 1997

ETNO f. the~ TeIeoommuntcationa Network Openttona' A88OCIatIon,
representing ~1 compam. from 32 European countrfft. The objedIve of ETNO'S to encau ge and contribute to • conatructlYe dialogue btttwIen Ita Mernbe,..
and with . ector8 Involved In the development of the Eurapl." It lrormatfon
SocIety, for .e benetft of its UN,.. Furtherm0r8, ETNO ""1 contribute lothe
(de~IPI'"en(:ofpoIicIea letldlng to an eftIcient and fair rwgulatory and tnlding
envtronrnent,rot' the Europlan Telecommunfcatfona marketplace and for Ita
Members: outside Euro~. .

!. -

Flrwt of an:t:0 welcomes the UnftM Statwe' commlbitellt to wortdwtde IIberaII-
Mtion at . muniClltiona martalta In the WTO AgAaement on B8sIc Telecom-
rnunlClltlona. : U.8~, together with the Eu-commtIaton, have taken on • leader-
ship rolefn~ and ETNO would like to.urge the Unftlld StIItea to continue
on In this d: • Thus. ETNO eneoura;e8 the FCC to fully Implement the U.S.
Commitmentlmade under the wrO.

I·
I,

Because of~n, all wro member count..... are now looking towards the
U.S. for ita' on the Implemenbdfon of the MO Ba8ic Tetecom. At......
ment Uke Wkh aI' algnat0rte8 to the Agreement, It will~~ that the Imple
mentation b4J,ifully conatstent with each country'•.Schedule of Commltrnenta.

!

As for euro*n Union Member St8tee, they win liberalIZe thefr telecuanmunleattona
markela by J"'uary 1, 1998, consistent with the European Union'. Sc:fIeduie of
Commitrn."".~ far. ddlrmenta of th18 achedule apply, thele have been re-

. served In th~;SChedu"of Commitments. .
I

L
t:

1. EffectIVe dompetitlve Opportunity Test

Reonlng~~ prapoMIrHMed ~ \he F.... Cornmunlallllona
Commfaion j("FCC1, ETNO welcomee the FCC'. propoAI to IIboIIIh u. Eflective
Compdtlve Opportuntty ("ECO") Test. erNO .....with the FCC that .... ECO
Test asad~ by the FCC In ~ Foreign Carrier Entry Order I. Incompetible with
the wro Agijlement on Basic Telecommunleattona and. thu., needs to be re-
pealed. !.

I
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As stated by~ FCC In .. NotIce of Propo.ed RuIemekIng ("NPRM">, becau.'of
. Ita emphaa. on reciproctty•• continued ,application of the ECO T_ would ....

the commlln.,m to market acceee which the United at.- mllde In Ita SChedu18 to
the WTO a.1c Telecom Agreement.

"I

However.~O wlahea to exp..... some concems repn:llng the FeC'slm'"
mentation pre.pose':

I

2. "Public lmerwt" Test
i

To start with. iETNO 'S deepty concerned tNIt the FCC pfen8 to use the "public inter
est" test In ap••slng whether foreign carrtera ahouId be aIIGwed m-tcat ace••• In
the United ~"Thfabroad tMt constftut8a' ervaaon whfch .. not covered by
a~(ng r-..rvatlon In tf'Nt Unltlld SohecIule of CommIiJnents and
wfll, thenIfor'8., viol.. the Merket~ Principle of the WTO B8IIcTelecom
Agreement~. the FCC's propoeed ••••1Iment of the competitive ermrornnent
in a foreign carrie,.' home countty would In....,.,. with the Member StItes· dome..
tic J)OlicIes. \.

"
Furthermore,;the ftpubtlc 1ntere8t" tnt wiD COMtItute • violation at the Most Favored
Nation rM~' pr1ncfple. '

. .
Under the MOM Favored Nation principle, • WTO Member StIIIII hi not allOwed to
distinguish ~eri ,ike" carrlera from other WTO Member Statn. In particular, a
Men.ber 8bIte may not dJlcem between carrtera on the ... of reofproeIty. How
....... fee propo•• to ,....,.. far ,....... rtght to m8ke • d18tInctIon IMItWe8n
forefgn carrie1'8 b8Md upon vag.. "public 111• ..r concema such .. domfnllnce
It' the Clrnert· home rnarketa. exlnlnce of competition In their home .........
well as u.s. dome. tuu•• 8UCh • natIoMlI.....,. ndtt. tal..., paley, and
law~ AlIa~of~appI~db~",Mar.., the FCC
will dlstlngtMh betwe.n foreign carr....: aome cerriera wi" be granted ace•• ,to
the U.S. teleCiommuniaatlons mark8t. othera will not. A dietIr1ottOn between foretgn
carrlera on this b... Is not complltlbte with the Most Favored Nation prtncfpte.

i
I

In additfan. ttYe"DUbIic interesr test witt violate the NatIona' Trntment clauae.
;

Under the National Treatlnent clau.., the United Statee Ie required to trMt fontJgn
carrfenl no .... favorable than ft treats ..I.... U.S. carrlera. HO\'WN8I'. the appHclltlon
of the "publicilnterest" teet wtll mult In the dlft'erent treMment of U.S. carrIer8 and
foreign ca~ta since U.S. carner. will have immediate ace••• to the U.S. market
Foreign cam"". on the other hand. C8ft only gain ecce. after pesaing a cumber
some and, IfI1e ECO Test gtvea any indlc8tlon. tim.consuming "public 1I1teIWt'
scrutiny. Thl~'ia true even when the U.S. carner has ownership Interests In foreign

, '
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carrter8. SUet' • distinction among domwtfc and foreign can1era I. Incompatible
with the N8tlc;mal Treatment clau•.

!
;

Ukewl.., the\ "publio IntItrMt" test WIll vi" the GATS requirement of "reesonebIe.
objective anet impartial" dorneMic regulation (ArtIcle VI). The teet Is ..... end..
the neceaaarY tr&nspenIncy. Af~, since the FCC doee not provide objectfve crtteiia
for a vIolatior1 of the public Interest. thla standard Is Inherently 8UbjectIve. And raav.
the FCC'. ret;erence II' facto,. aucft _ foIalgn poley or tr8de will·alrow for a signifi
cant political jlntluence on the licen"ng prooe. n could oondtute an unaccept
ableI~ce with Member State. eovereIgnty.

i
i

3. Com~. Safeguards
I

Anafly, ETNC) would like to point.out algnlflcant cancems regarding the ImpoaItIon
of basic and laupplemental Ufeguarcta on dominant foreign carrhn as propoaed
by the FCC. :

I
i

Such .afegu8rds not comptItfbfe with the wro BMIc Telecom Agreement be-
cause the U~1ted Schedule of Commitments do- not contain'. QOmt- .
'spendlng reeetr'WItfon. FUrther, bfJQNae of the distinction betMJ'" U.S. and fontign
camera and~ distinction among (oreIgn cament. the application of the. 8Ilfe- .
guards ral~ .....,tfaIIy the sameq~ reprdlng the Moet Favored Nation
principle a~ the N8tioMI Treatment clause, Fur1hermore, the FCC __ement.
b8Hd on • 'latfonal market appraisal. Is no moAt valid. Aa a result of globallsation
of the teIecorhmunicatfon me"" it would be mont consistent and etIIcfent to only
scrutiny domfnant altuatlon. In a re-.nt merkel

.
i

The market~ of numerous foAtIgn camer. wIIlmprove .. campa••~
ronment In ~United StatIle. T.............. ~lIi""'.dam.de Ngu- .
Istory reg''''' together with don" competition law wftf be sufllcfent to guaran
tee faircom~ and to prewnt C8IT'feN from creating anticompetltlve adven
tages. Con.f~ng the ITU expertise on teIecommunlcatIone. the ITU' 8hould be
assigned th~ mlsalon to monitor the MO telecommuntcetlon. agreements.

i.
ETNO~ appe." to the United StId8a to keep the momentum shown In the
wro Beale rerecom negotiations by ensuring 8 transparent. non-dfacrimlnating,
end WTo-coTnpatibla Implementation of the Baste Telecom Agreement.
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